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RECOVER: context and aims

> Crime, especially transnational crime, exploits legal barriers between MS to extend
its reach and thrive. To counter this, the harmonization of MS’ legal systems is crucial.

> Scholars distinguish between positive and negative harmonization (Schroder, 2020):
* Positive harmonization involves approximating MS legislations.

* Negative harmonization is based on the mutual recognition (MR) of acts issued
by authorities of other MS.

> The RECOVER project addresses both aspects. On the one hand, it assesses the
harmonization of MS legal systems on confiscation. On the other, it evaluates the
implementation and the effectiveness of mutual recognition among MS.
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RECOVER: context and aims/2

> Furthermore, an effective European MR mechanism provides for many additional benefits:

« Efficiency of the judicial process: MR simplifies the judicial process, avoiding
duplications and expediting the return of illegally obtained assets, particularly in cases
where the judicial process involves multiple jurisdictions.

* Prevention of capital flight: MR contributes to preventing the flight of capital from
one country to another to evade confiscation or freezing measures. This helps ensure
that illegally obtained assets can be recovered and returned to victims.

* Protection of victims: MR helps protecting the rights of victims of financial crimes. It
ensures that they have a better chance of obtaining compensation, and confiscated
assets are used to compensate for the damages suffered.

* Strengthening mutual trust: MR contributes to strengthening trust between the legal
systems of the involved countries. This is essential for promoting broader cooperation
in justice and security among the European Union member states.
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RECOVER: the structure

> The aims of RECOVER, corresponding to its working packages, are:
» Establishing the subject matter of the Reg. (EU) 2018/1805 (the REG) (December 2022 - May 2023).

» Identifying the practical obstacles and legal issues arising in the implementation of the REG (June
2023 - November 2023).

» Assessing the possibility to apply the REG to legal persons and enterprises (December 2023 - May
2024).

* Inquiring Asset Recovery Office’s activities and the management of frozen and confiscated assets
(June 2024 - November 2024).
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RECOVER: the Consortium

The Consortium of RECOVER is composed by 12 participating organizations (PO), representing 10 MS:
 Academia (3 PO).

High Government Authorities (4 PO).

Law-enforcement Agencies (5 PO).
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WP2 - Establishing the subject matter of REG (December 2022 - May 2023)

’ Fundamental steps:
. Establishing the concept of “proceedings in criminal matters” (art. 1 REG).
. Identifying the national forms of freezing and confiscation orders covered by the REG.

. Establishing the safeguards required by the REG to MS proceedings in criminal matter.
. Elaborating Guidelines in the interpretation of the subject matter of REG.

. Elaborating proposals for harmonizing MSs’ legislation and amending Directive 2014/42/EU.

> Research Tools:

. Analysis of the REG and of the related documents.
. Questionnaire establishing the subject matter of the regulation: national confiscation models covered by the regulation no. 1805/2018. types, features and
safeguards.
. Workshops on the subject matter of REG and on national confiscation models.
) Outputs:
. Reports on national confiscation models covered by the REG.
. Guidelines on the interpretation of the REG subject matter.
. Proposals of harmonization of MS legislation & reform of EU legislation.
. Workshops on the subject matter of REG and on national confiscation models.
. Set up of the RECOVER database, available at https://recover.lex.unict.it/documents/recover-database/
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https://recover.lex.unict.it/documents/recover-database/

WP3 - Identifying the practical obstacles and legal issues arising in the
implementation of REG (June - November 2023)

> Fundamental steps:

* Reports by MS on practical obstacles and legal issues.
*  Workshops on the practical implementation of the REG and on hard cases.
* Guidelines on the REG practical implementation & reform proposals.

> Research tools:

* Questionnaire on the practical obstacles and legal issues arising in the implementation of REG
* Interview of national experts non partners MS.
*  Questionnaire for national experts of MS not bound by the Regulation no. 1805/2018.
* Questionnaire on the application of the REG. (EU) 2018/1805 for Italian judicial authorities.
* Requestto EC under art. 6 of the REGULATION (EC) No 1049/2001 to access statistical data.
> Outputs:

* Reportson practical obstacles and legal issues.

* Guidelines on the REG practical implementation & reform proposals.

* Workshop on practical implementation of REG; Workshop on hard cases.

* Update of the RECOVER database, available at https://recover.lex.unict.it/documents/recover-database/
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RECOVER Schema: the Reg. 2018/1805 in 10 MS

~

RECOVER’s Comparative Scheme is divided into 2 parts:

. National models of Confiscation and MS’ issuing and executing authorities.

. Statistical data on the use of the REG; normative issues, practical issues, and best practices in its application.
> Sources:

. National reports, results of the workshops, external sources (legislation and reports).

> Utility:
. Law-enforcement authorities: immediate comparative overview of the national models of confiscation.
. Research: valuable tool for studying the REG and its application.

. Policy: the scheme helps understanding gaps and loopholes in the application of the REG, as well as best practices and
needed solutions for specific issues.

> Issues:

. Data
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Collected Statistical Data

Freezing orders

Received

Issued Received

Country
+ Cooperation between FIUs of|+ Lack of a central register for certain types of = Federal Criminal Police Office (BKA) and State police
other MS or third countries. assets. personnel specialized in financial investigations.
« Reliability of data provided by|» Difficulty in identifying property owners « Federal Financial Supervisory Authority (BaFin) database
public prosecution  offices to on holders and beneficiaries of bank accounts, car holders,
statistical offices. « Challenges in managing assets and cooperation|immovable property with real estate registers, and
channels. company registers.
« Lack of a central register for|
some assets, such as real estate|» Lack of specialized staff in prosecution offices for|+ BKA intranet internal Wikipedia on asset recovery with
and boats. tips and best practices.
 Difficulty in determining property|+ Time taken to respond to requests for|+ Establishment of AMOs and their cooperation at
ownership due to real estate| cooperation. international and EU levels
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« Issue with the third bona fide o . ;
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< Confict potential with art, 15(1| " ADSENCe of 2 proper locaton,identfication, and | c L roper
description of the goods.
lett. e REG. requests.
« Uncertainty about the applicable * AP$enc® of the descrition of the grounds on , g ying communication and assistance from the national
: which the measure is based.
tool and competent authority. member correspondent and the Atlas EIN we!
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2003/577/3HA) « Section H freezing certificate should state whether the
freezing order relates to a previous order or request
« Not in all MS national law is|+ Received confiscation decision not issued by a
aligned with the REG Court « Section D freezing certificate should include a question
whether the freezing is requested for the purpose of object
« Lack of knowledge of the REG or value confiscation.
« Requested translation of the underlying* In ECO certificate the expiration date of the execution of
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of property/assets to the victim|(no national database on the reg, inquiry via i der art. 29, par. 2 needs clarificti
(most of the outgoing toPPO)
incoming  certificates  involve « Art. 31 REG (sharing of costs) is not enough to solve the
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meaning) proceed when what is at stake is merely an|defendants and third parties, could influence, for example,
extension of the previous, already executed|the type and timing of notifications in the state of execution
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execution (e.g. execution freezing|national database on the REG, ~prosecutors|in case of refusal
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instruction judge, to be recognized|investigations at a preliminary stage) « Definition of the order of non-disposal should be moified
by Romanian prosecutor) to cover the situation of assets that could be returned to
* Incomplete certificates/ issued on the basis of the or used as guarantees to cover the damages
« Lack of a specific provision in|other cooperation instruments determined by the national courts
relation to translation costs o
orders « Length of time for receiving a response from| = Mandatory establishment of national registris of frozen
executing authority and confiscated property (see ROARMIS — Romanian asset
National legislation does not| recovery and management integrated system)
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confiscation orders from common-| » Handling freezing and confiscation certificates in
faw 2nd civiHaw systems. @timely manner. + Emphasis on the need for a proportionality test and
+ Territorial problems related to|+ Additional requirements for certificates i Spain,|">"*121o" reauirements for certificates in Spain.
Denmark and Gibraltar. including the inclusion of relevant nationall (L e the face of
legislation and underlying judicial decisions. "
. ’ practical challenges.
Uncertainty  about  which
SPAIN to avolv (UN « Translation issues and for.
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Notes

‘The data are still to be.
received

Data on countries in the
national report

Avarage period required
for the execution of
freezing and confiscation
orders: 2021 = 253 days;
2022 =303 days.

N 1ne national report
indicates 45 cases of
application of the REG as
an issuing authority
between 2020 and 2023,
and 88 cases of application
of the reg as an executing
authority between 2020
and 2023. It does not
specify the year and if they
are freezing or confiscation
orders

The national report

s 1ne nationai report
does not indicate the year
of the orders or whether
they were confiscation or
freezing orders. It reports.
the following data:

Prosecutor's offices: issuing
authority - 10, executing
authority - 62.

Courts: issuing authority
2, executing authority - 24.

In the last workshop

Details about countries and
crimes in the national
report.
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